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The Jurisdiction of the International
Criminal Court in
War Crime Trials and the Use of Force

Paul Dale?

In December 2017, it was decided that the International
Criminal Court is to activate its jurisdiction over the crime
of aggression on the 17th July 2018, which is directed to-
wards the leadership of a state who plan an aggressive war.
Lower level military commanders on the ground, will not be
able to be tried for the crime. Further, the ‘equality of bel-
ligerents’ principle protects soldiers on the battleground
from decisions of their leaders. Meaning that lower-level
military commanders cannot be held accountable for taking
part in an illegal war.

This preserves the distinction between jus ad bellum (jus-
tifications for going to war) to the jus in bello (law regulat-
ing conduct in war). However, preserving this distinction
and bringing the crime of aggression under its jurisdiction,
means that the ICC can now rule the same civilian deaths as
being lawful and unlawful, in the same time and place.

This article addresses this concern, arguing that by means
of proportionality rules contained within Article 8(2)(b)(iv)
of the Rome Statute, that the ICC has the ability to prosecute
military commanders who participate in an aggressive war.
It will show that the rules of proportionality has developed
to a point where there exists an overlap in jus ad bellum and
the jus in bello; the former now defines the perimeter of the
latter. When examined in this new light, the ICC can prose-
cute a lower level military commander who takes part in an
aggressive war.

1PhD Candidate in the Jurisprudence of International Law at the University
of Birmingham; Associate Lecturer in Law at Aston University and The
Open University.
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Introduction

This article evaluates the relationship of differing rules governing pro-
portionality in the use of force, in jus ad bellum (law regulating justifica-
tions for resort to war) and the jus in bello (law regulating conduct in
war). It contends that there is an overlap in the substance of the factual
elements, as such the International Criminal Court (ICC) has jurisdiction
to consider the prohibition on the use of force when considering the guilt
of a military commander for a disproportionate attack under Article 8(2)
(b)(iv) of the Rome Statute.

At its conception, the ICC did not have jurisdiction over the crime of
aggression, because states have had difficulty in providing a workable
definition. The matter (as settled by the Kampala agreement in 2010),
had been placed on hold until January 2017. It is aimed at high level offi-
cials, in particular heads of state, or those closely associated with them,
who implemented the decision for an aggressive use of force. 2 In De-
cember 2017, at the sixteenth session of The Assembly of States Parties,
it was decided that the International Criminal Court is to activate its ju-
risdiction over the crime of aggression on the 17th July 2018.3 However,
in line with the ‘equality of belligerents’ principle of just war theory,
lower level commanders taking part in an aggressive war cannot be pros-
ecuted. The ethos being that lower level soldiers are not accountable for
the illegal decisions of their leaders.

The ICC can now rule a civilian’s death, or a group of civilian deaths,
as both lawful and unlawful at the same time. When trying a high level
leader under the crime of aggression a death maybe ruled unlawful, but
when trying a lower level military commander under a war crime that
same death maybe ruled lawful. This situation defies logic; it undermines
foundational principles, which could delegitimise its work. The preamble
to the Rome Statute states that the most serious of crimes must not go
unpunished and there must be an end of impunity for perpetrators.*

Proportionality is considered in recent literature, asking whether the
crime of aggression can be brought under the jurisdiction of the ICC via
the ‘back door’ approach, making use of alternative war crimes, such as

2 Lorraine Smith, ‘What did the ICC Review Conference achieve?’, Equality
Arms Review, Vol 2, Issue 2, Nov2010

3ICC Press Release: 15th December 2017, ‘Assembly activates Court’s
jurisdiction over crime of aggression’ at https://www.icc-cpi.int/Pages/
item.aspx?name=pr1350 [accessed 23rd February 2018]

4 Rome Statute of the International Criminal Court, 17/07/1998
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crimes against humanity, which are already under its jurisdiction.> In-
evitably, this confronts the debate surrounding the conflation of the rules
of jus ad bellum to jus in bello, which traditionally operates as separate
conceptual regimes. This article builds upon this debate by focusing on
the concept of proportionality and asking whether due to its overlapping
factual features across the conceptual regimes, the ICC can exercise ju-
risdiction over the prohibition on the use of force, as contained in Article
2(4) of the UN Charter. The point of focus is Article 8(2)(b)(iv), of the
Rome Statute, which obliges military commanders not to take action that
is ‘clearly excessive’ to the ‘overall military advantage’ of an attack. The
standard of proportionality used is troublesome to apply, as the variables
used are incommensurable. In addition, as there are only rare instances of
military commanders or soldiers being sanctioned, so the characteristics
of the proportionality in jus in bello lacks clarity.®

In the absence of determinative sources to measure jus in bello propor-
tionality, this article contends that the jus ad bellum concept of propor-
tionality can be used as a guide for interpretative purposes. Though tradi-
tionally jus ad bellum and jus in bello have been kept separate, there is
nothing unusual in factual overlaps across two areas of law that deal with
the same subject matter. Though arguing that the distinction between the
two regimes must be distinct in their application, the practical reality of
their overlapping factual features in war, means that the use of one area
of law to assist in the interpretative process of another, provides certainty
to the judicial process. This is not to bring the crime of aggression, per
se, in through the ‘back door’, as some would like to see, but rather to
use the jus ad bellum for the interpretation process of the laws of armed
conflict already under ICC jurisdiction.

This article consists of three sections and a conclusion. The first sec-
tion demonstrates the development of jus ad bellum proportionality and
defines its characteristics. It shows that a legitimate calculation can only
be assessed on the basis of a legal war, after either of the two exceptions
under the UN Charter regime are engaged and qualified with necessity.
This ensures that all use of force in jus ad bellum must be aimed at legit-
imate military targets, demonstrated through a focus upon International
Court of Justice (ICJ) jurisprudence. The second section considers jus in
bello proportionality, contending that the scale of a response must be as-
sessed by the cumulative impact of the military advantage. This is deter-
mined by the opinions of states and the jurisprudence of international

5 See for example the Benjamin B Ferenz essay competition, Washington
University of Law https://law.wustl.edu/harris/pages.aspx?id=9126
[accessed 05/12/15]

6see Aaron Fellmeth, ‘The Proportionality Principle in Operation:
Methodological Limitations of Empirical Research and the Need for
Transparency’, Israel Law Rev, 45:125-50
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criminal law tribunals. The third section considers an overlap between
the doctrines and argues that there is an inter-relation that cannot be ig-
nored. This is not to conflate the two doctrines, but rather to argue that
the ICC cannot ignore the context of the jus ad bellum when assessing
jus in bello proportionality. This takes into account other areas of in-
ternational law as provided for by VCLT Article 31(3)(c). This means
that a lower-level military commander must determine the legality of the
war as being an important distinguishing feature when assessing the pro-
portionality or disproportionality of an attack. The conclusion is that a
disproportionate use of force in jus ad bellum is the outer limit of its
counterpart in jus in bello. Therefore, contrary to traditional judicial in-
terpretation of the Court, it has the capability to consider the prohibition
on the use of force in war crimes trials.

Section One - Sources of Proportionality in Jus Ad
Bellum

The starting point for any assessment of proportionality under jus ad bel-
Ium rules is the prohibition on the use of force contained in Article 2(4)
of the UN Charter. Two exceptions to the prohibition exist. Firstly, a col-
lective decision of the UN Security Council by means of Chapter VII
powers and secondly, the inherent right to self-defence under Article 51.
However, when a state engages in one of the exceptions, as Bonafede
states, an authorisation of the use of force does not become a ‘blank
cheque’ to defeat the enemy.” Action must be qualified with necessity,
whereby a state must enquire whether there are alternative options avail-
able. Only then is a proportionality equation used to limit the excessive
use of force, if considered disproportionate, the response as a whole be-
comes illegal. As Greenwood states, this means that a continual assess-
ment is occurring once one of the exceptions is triggered.?

The UN Charter does not define proportionality; it is necessary to ex-
amine its development from just war theory rules to the status of custom-
ary international law to evaluate its meaning.

7Michael Bonafede, Here, There and Everywhere: Assessing the
Proportionality Doctrine and US Uses of Force in Response to Terrorism
After the September 11 Attacks’,88 Cornell L Rev, 185

8 Christopher Greenwood, The relationship between jus ad bellum and jus in
bello’, Review of International. Studies,Vol.9 (1983), 221-34
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JUST WAR THEORY

Proportionality, in jus ad bellum, as a limit to war originated from the
traditional just war theory. Writers such as Augustine, Cicero, Vitoria and
Suarez developed its concept. At its heart were rules to limit civilian ca-
sualties. According to St Thomas of Aquinas, ‘an act (of war) may be
rendered unlawful, if it be out of proportion to the end ... if he repel
force with moderation his defence will be lawful’.? Hugo Grotius, argu-
ing from concepts of a universal law inherent in human nature stated, ‘it
is not for a man to put his fellow man to a wasteful use’.1° Highlighting
the Constitutions of Clemens Romanus, he quotes ‘it is not all killing
which is considered unlawful, but only that of the innocent.’!! It is only
when the aim of the war outweighs all of the expected killing that pro-
portionality is legitimate. As Newton and May state, ‘the underlying
premise was that force ought to be focused on the achievement of specif-
ic goals.’1?

The Caroline Incident is cited for advancing the proportionality con-
cept to its customary legal status. US Secretary Daniel Webster in his
letter to his British counterpart Lord Ashburton stated, that it must be
shown that the militia, acting out of necessity ‘did nothing unreasonable
or excessive, since the act, justified by the necessity of self-defence, must
be limited by that necessity, and kept clearly within it.’ 13 The role of the
principle was therefore to limit excessiveness and, restrain force within
the necessity of the situation.

It should be noted that this development of proportionality occurred at
a time where no prohibition on the use of force existed in international
law. Prior to the drafting of the UN Charter in 1945, though viewed as a
last resort in international relations, an ability to go to war was none-
theless a tool that could be utilised in the interests of state. Though limits
were placed on how a state was to engage in military action, self-preser-
vation and maintenance of international relations underpinned the rele-
vant rules of the just war theory. Therefore, proportionality became an
important caveat to limit excessive destruction of the opposing state’s
civilian infrastructure and loss of innocent lives.

With no other limitations on war, proportionality, along with necessity,
became the defining feature on the war’s legality or illegality. The doc-

9 Thomas Aquinas, Summa Theologica, Pt11-11, Qu.49, Art. 1

10 Hugo Grotius,On the Law of War and Peace,Walter Black, New York,2,
577

Wibid, 38

12 Michael Newton and Larry May, Proportionality in International Law,
Oxford University Press, 2014, 62

13 Letter of 27/071842, in Green, The International Court of Justice and self-
defence in international law, OHP, 2009, 88
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trine of proportionality became intrinsic to the stated aim of the war,
(whatever the aim may be) and confined by the necessity to achieve that
aim. However, in the post UN Charter environment, when the Security
Council is tasked with maintaining international peace and security, pro-
portionality adopted a different meaning in international law. As will be
demonstrated, it is only to be assessed after the legality to go war is trig-
gered by UN Charter mechanisms and necessity considered. The political
deadlock that exists within the Security Council means that it does not
perform this task effectively. This means that states increasingly obviate
the UN Charter mechanisms, and adopt an approach, which reverts to
this archaic concept of proportionality found in just war theory to legit-
imise unilateral action.

PROHIBITION ON THE USE OF FORCE UNDER THE UN CHARTER

In the aftermath of World War II, the United Nations formed, ensuring
legal responsibility for international peace and security. States did not
want to repeat the atrocities of the War, so there was felt a need to place
legal restrictions on its use. The use of force became prohibited under
international law, save two exceptions in Article 2(4) of the UN Charter;
collective decision of the UN Security Council using Chapter VII powers
and the inherent right of self-defence contained in Article 51.

After an exception is triggered, the doctrine of necessity is used to ask
whether there were any alternatives to the use of force. Rather than war
being the last resort as a tool of international relations, any use of force is
now the last resort after an exception is triggered. If force is deemed as
necessary via one of the exceptions, then an assessment of proportionali-
ty is used to limit any excessiveness through constraining action by that
initial necessity. Whilst an excessive use of force can still deem any ac-
tion illegal, despite passing the stages of one of the exceptions, necessity
and proportionality are no longer the only caveats on war as was their
early counterparts in just war theory.

Under Chapter VII powers the doctrine of proportionality appears
straightforward, as it pertains to the aim of the specific goal set by the
Security Council. Once achieved, proportionality dictates that action
must cease. As Okimoto states, Chapter VII authorises the use of force
for a variety of purposes, all of which is to maintain international peace
and security.!* So, by way of example, UN Security Council Resolution
678 in 1990 famously provided legal authorisation for the first Gulf War
using Chapter VII powers. Once the aim of expelling Saddam Hussein

14 Keiichiro Okimoto, Distinction and Relationship Between Jus Ad Bellum
and Jus in Bello (Studies in International Law), Bloomsbury Publishing,
2011, 1211
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forces from Kuwait was achieved, express orders were made by General
Schwarzkopf not to pursue Iraqi forces retreating to Baghdad. This satis-
fied the proportionality requirement.'

However, with the Security Council being an inherently political body,
containing powerful veto holding nations of the United States, Russia,
China, France and the United Kingdom, difficulties arise in securing
Chapter VII consensus. This is exacerbated when one of those veto-hold-
ing nations is involved in the military campaign, leaving no collective
political will to intervene. This is typified by the lack of any clear direc-
tion from the UN Security Council in the Syrian conflicts, despite being
tasked by the international community in 1945 with ensuring peace and
security. As Judge Jennings states, in Nicaragua v USA, ‘an essential
element in the Charter design is missing’.'® The political deadlock that is
evident on the Security Council has resulted in those powerful states who
hold a veto, using force unilaterally outside of any authorisation. The list
is long, but by way of example, the United States and France in Syria,
Russia in Crimea, China in Taiwan and the United Kingdom in Irag. Due
to the Security Council’s inability to swiftly deal with matters that threat-
en international peace and security, these states attempt to push the
boundaries of the legality of a war through the other exception available
to them: namely, the Article 51 ‘inherent right’ of self-defence. If they do
not legitimise their use of unilateral force they leave themselves open to
the accusation of breaking international law. As these nations permanent-
ly belong on the Security Council, tasked with upholding the rule of in-
ternational law, it seems ironic that they seek to expand UN mechanisms
devices to legitimise action taken in their own interests.

‘INHERENT RIGHT’ OF SELF-DEFENCE IN ARTICLE 51

The result of powerful nations expanding the meaning of the second ex-
ception means that there now exists confusion as to what constitutes the
inherent right of self-defence, between one view of an ever-expanding

15 See PBS interview with General Norman Schwarzkopf http://
www.pbs.org/wgbh/pages/frontline/gulf/oral/schwarzkopf/1.html [accessed
06/04/2016]

16 Military and Paramilitary Activities In and Against Nicaragua, Merits
(herein called the Nicaragua case), ICJ, 1986, Sep Op, Jennings, 534

53



Legal Issues Journal 6(2) July 2018

development of customary international law to a narrow view confined
by the UN Charter.'”

Kretzmer prefers to term proportionality as a ‘means end’ concept,
linked to the aim of an expansive view of self-defence. In his 2013 arti-
cle, he devotes a section of this proposition to a discussion of what is
considered legitimate under Article 51.18 Those who seek to expand the
definition of the ‘inherent right’ argue that the UN Charter is not static,
and that customary international law has evolved to keep up with aspects
of modern warfare. They argue that the ‘inherent right’ now encompasses
a pre-emptive right of attack, defence against non-state actors in the con-
text of terrorism and a right to rescue nationals. Whereas, those who offer
a more restrictive interpretation of Article 51 do so by arguing for a
holistic approach to the Charter, that preserves the territorial integrity and
sovereign equality of states, holding that the prohibition on the use force
has the characteristic of jus cogens, from which customary international
law cannot override. They argue that this is restrained to state on state
action to repel a cross border attack that has already occurred or is immi-
nently occurring.!® The contentious issues of the meaning of the ‘inherent
right’ in the context of an ‘armed attack’ have been hotly debated and
space does not allow for a detailed discussion here. Suffice it to say, that
this author favours the restrictive interpretation of self-defence, not least
due to all four seminal cases of the International Court of Justice (ICJ),
Nicaragua, Oil Platforms, Palestinian Wall and DRC v Uganda affirm-
ing this view. Further, Article 51 places a temporal limit on self-defence
action, before reporting the matter to the UN Security Council for their
consideration. Interpreting Article 51 holistically to other principles of
the UN Charter is preferred, namely the Preamble and Articles 2(1) and
the latter half of 2(4) to respect the ‘sovereign equality’ and ‘territorial
integrity’ of nations. When Article 51 is interpreted in light of the Vienna
Convention on the Law of Treaties (VCLT) Article 31(1) principle of
‘good faith in accordance with the ordinary meaning’ requirement, the
‘inherent right” must be construed strictly in accordance with the jus co-
gens status of the prohibition on the use of force.

17 See the Bowett/Brownlie debate in Christine Gray, International Law and
the Use of Force, Third Edition, Oxford University Press, 2013, 117-119.
This author favours the Brownlie approach, for reasons that are outside the
scope of this article. See Paul Dale,‘Is the inherent right of States to self-
defence susceptible to abuse?’ (unpublished) at http://www.academia.edu/
29920130/1s_the_inherent_right_of_States_to_self-
defence_susceptible_to_abuse_A_critique_of_the_Brownlie_-
_Bowett_debate [accessed 24th February 2018]

18 David Kretzmer, ‘The Inherent Right to Self-Defence and Proportionality
in Jus Ad Bellum’, EJIL (2013), Vol.24 No.1, 235-282

19see Christine Grey (n16), 117-9
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UNCERTAINTY OF PROPORTIONALITY

Much of the uncertainty in proportionality in the jus ad bellum context of
self-defence stems from the differing points of view concerning the legit-
imacy of the unilateral force used.

Commentators, such as Kretzmer, argue that proportionality should be
legitimately measured against the objective in these contentious areas.??
For example, the Obama drone warfare program encompasses arguments
of self-defence on two contentious issues, a pre-emptive response and as
against non-state actors. In 2010, Harold Koh, Legal Advisor of the De-
partment of State, delivered a speech in Washington DC, in which he
justified the use of drones, under the Obama drone warfare program, as a
legitimate self-defence response against Al-Qaeda terrorist networks.?!
With the aim being the security of the United States from future terrorist
attacks, Koh stated that the precision of the drone attack was justified as
a proportionate response under jus ad bellum purposes, but from a jus in
bello perspective of limiting casualties. Under this stance jus ad bellum
proportionality not only becomes conflated with jus in bello, but is mea-
sured by the aim of the military action, irrespective of whether that mili-
tary action be legitimate or illegitimate. This means that states begin to
define what is considered a proportionate use of force for their own ends,
rather than a definition constrained by UN mechanisms. The danger is
that a working definition of proportionality becomes open-ended. Conse-
quently, Dinstein suggests that once the legality of the war is legitimised
that a total defeat of the enemy can ensue under the guise of proportion-
ality. Under this approach, he argues that authorisation for the first Iraq
War by means of Resolution 678 of 1990 could be legitimately used for
the second Iraq War in 2003; it was proportionality rules that, according
to him, provided the legitimacy of the later war.?> However, this views
runs contrary to the consensus of states, along with affirmation in the
Chilcott inquiry, that Resolution 678 placed a temporal limit on action,
specific to the goal of expelling Iraq from Kuwait. As correctly observed
when General Schwarzkopf did not chase Saddam Hussein and his forces
to Beirut. Defining proportionality properly is an important caveat in
drawing the line between a war’s legal legitimacy and illegitimacy.

The confusion surround proportionality and its legitimacy in self-de-
fence was evident when states submitted opinions to the Nuclear
Weapons Case on the potential use of nuclear weapons, as many used

20 Kretzmer (n17) 239

21 Speech available at http://www.state.gov/s/l/releases/remarks/139119.htm
[accessed 07/07/2015]

22 Yoram Dinstein, War, Aggression and Self-Defence, 5thEdition, Cambridge
University Press, 262-7
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different standards of variables.?®> For example, the United Kingdom
submitted that proportionality be measured, not by responding to an
armed attack, but to the threat posed against the state. The Attorney Gen-
eral orally submitted, "[i]f one is to speak of 'disproportionality’, the
question arises: disproportionate to what? The answer must be 'to the
threat posed to the victim State' ... [s]o one has to look at all the circum-
stances, in particular the scale, kind and location of the threat.”2

States have utilised the blurred definitions of the proportionality doc-
trine to legitimise their own military action. Proportionality has illegiti-
mately become a conceptual tool to define the inherent right of self-de-
fence. This stands in contrast to UN Charter rules defining self-defence,
where necessity and proportionality calculations place extra limitations
on its use. This latter view should rightly be observed in international
law, as the rest of this section shall expand upon.

SOURCES OF LAW IN JUS AD BELLUM PROPORTIONALITY

The ICJ has discussed proportionality on a case-by-case basis. However,
as Christodoulidou states, the Court has failed to provide a theoretical
framework or a clear description of how it applies. 2> Though this author
agrees that judicial opinions are mixed, there is still enough substance to
provide some shape of customary international law on the doctrine. As
the following sub-section shows, a working definition of proportionality
in jus ad bellum can be extrapolated. A legitimate assessment of propor-
tionality assessed by means of scale, geography, timing of the response,
can only be made after ‘armed attack’ triggers the ‘inherent right’ of self-
defence and a necessity of action decision by means of a last resort op-
tion taken.?6 Once, the inherent right to self-defence is triggered, and a
necessity decision on the response as a last resort made, proportionality
is then measured against the necessity of halting and repelling that attack.

23 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion,1.C.J,
226,08/07/1996, (herein known as the Nuclear Weapons Case) - statements
of Egypt, India, Iran, Malaysia, Netherlands, New Zealand, Solomon
Islands, Sweden, United Kingdom, United States and Zimbabwe

24ibid, Dissenting Opinion of Schwebel, p 321

25 Theodora Christodoulidou, “The Principle of Proportionality from a Jus Ad
Bellum Perspective’, in The Oxford Handbook of the Use of Force in
International Law, Marc Weller(eds), Jan 2015, 1189

26 A reasoned explanation of these characteristics of proportionality is found
in, Sina Etazazian, ‘The nature of the self-defence proportionality
requirement’, Journal on the Use of Force and International Law,
25/07/2016
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This ensures that self-defence action is concerned with military targeting,
not civilian.?”

CHARACTERISTICS OF JUS AD BELLUM PROPORTIONALITY ACCORDING TO
THE ICJ

The judgment in Nicaragua states, “there is a specific rule whereby self-
defence would warrant only measures which are proportional to the
armed attack and necessary to respond to it, a rule well established in
customary international law”, without any real expansion of what the
definition is.2®8 As an armed attack was not established, the judgment
stated that proportionality takes on a different significance. The court
held that the USA acted disproportionately, in its scale, in the ‘mining of
Nicaraguan ports, and the attacks on oil installations’ forming an ‘addi-
tional ground of wrongfulness’ as a reaffirmation that proportionality
rules can define an aggressive war.?® The court focused upon the delay
between the alleged attack by Nicaragua and the US response, which was
“long after the period in which any presumed attack by Nicaragua could
reasonably be contemplated”, placing a timing limitation.3° This timing
of the response is linked to necessity, as Green states in his 2015 article,
the defensive necessity had elapsed.3!

The ICJ in Oil Platforms, held that the aims of proportionality are only
assessed within the context of a self-defence response to a legitimate
‘armed attack’, which in this instance the Court held had not occurred
(based on the inconclusiveness of evidence attributable to Iran).3? This
high evidential burden demonstrates the importance of Article 2(4) and
the jus cogens status of the prohibition on the use of force.3? It is the
armed attack, interpreted restrictively, that is the gateway for any neces-
sary and proportionate response in jus ad bellum.

The submissions placed an emphasis upon military targeting, overlap-
ping the rules of jus in bello. Iran used the example of attacking an ag-

27 ibid

28 Nicaragua Case (n15) 176

29ibid 122-3

30ibid 237

31 James Green, ‘Military Targeting in the Context of Self-Defence actions’,
Nordic Journal of International Law, (2015) 84, 13

32 Case Concerning Oil Platforms (Islamic Republic of Iran v. United States
of America, International Court of Justice (ICJ), 6 November 2003, (herein
known as the Oil Platforms Case) 72

33 Nicaragua Case(n16)190, Kamrul Hossein, The Concept of Jus Cogens
and the Obligation Under the UN Charter’, SCJIL, Vol 3, Issue 1, 72-98 -
for an alternate view, see James Green, ‘Questioning the Peremptory Status
if the Prohibition of the Use of Force’, MJIL, 2011, Vol 32, Issue 2
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gressor’s military bases in a different part of the world as not proportion-
ate from a geographical stance. They argued that self-defence must ad-
dress the ‘right target’, the source of threat. Iran relied upon Nicaragua,
where the Court held that US attacks on Nicaraguan ports and installa-
tions did not meet the proportionality requirement, as they were not pro-
portionate to any aid provided to the armed opposition in El Salvador.3
Any measures taken need to be limited to the necessity of the case. The
US put forward arguments that the level of casualties or damage to civil-
ian property was the bearing of proportionality.3> The targets chosen,
they argued, were used for military purposes and limited by ‘time, place
and objective’. They further argued that they were not located in or near
civilian areas.3¢

Judge Koojimans pointed out that even if a wider view of self-defence
be adopted and favour given to the United States contention that self de-
fence involves protecting security interests, that the US still acted dis-
proportionally due to lack of necessity. He expressed that the destruction
of the oil platforms was part of a larger more punitive action. The United
States never contended that the oil platforms played a part in the laying
of the mines. Therefore, for Koojimans the necessity and proportionate
response goes beyond what was required. Judge Simma acknowledged
that any use of the oil platforms for monitoring the United States may
have been a nuisance to military decision-makers, however emphasising
the principle of necessity, the decisions to destroy the platforms was not a
necessary one and therefore disproportionate to requirements of self de-
fence due to its lack of legitimacy in targeting.3’

The judgment considered that for the action to be jus ad bellum pro-
portionate, that the target must be a military one, overlapping the doc-
trine to the jus in bello, as will be demonstrated in Section Two. Empha-
sising the importance of a military target, it stated, ‘[t]he United States
must also show that its actions were necessary and proportional to the
armed attack made on it, and the platforms were a legitimate military
target open to attack in the exercise of self-defence’.3 Green argues that
this demonstrates that jus ad bellum action taken in self-defence must be
directed towards military targets only.3° Legitimate military targeting was
also at issue in the Nuclear Weapons case, in relation to the environment.
The court held, ‘[s]tates must take environmental considerations into ac-
count when assessing what is necessary and proportionate in the pursuit

34 QOil Platforms (n31) 4.24, 4.25
35ibid 4.34

36 ibid 4.35

37ibid 15

38ibid 51

39 Green (n30) 2
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of legitimate military objectives’** Green concludes that unless a target
is a military one, that by definition it is not the source of the armed at-
tack, therefore it is unlikely that a civilian target will be proportional
when balanced against the goal of stopping an attack.*!

Further, in Oil Platforms, the Court assessed the scale of the response,
when it stated that it cannot ‘close its eyes to the scale of the whole oper-
ation’, which involved the destruction of a number of other vessels and
frigates. Acting in armed response to the unidentified mining of the US
Navy missile frigate USS Samuel B Roberts, without loss of life or sink-
ing, that ‘Operation Praying Mantis as a whole, nor the part of it that de-
stroyed the platforms, be considered proportionate.’#> The Court arguably
created confusion on proportionality by previously stating in the same
paragraph that had they found that the attack on the civilian oil tanker
MYV Sea Isle City qualified as an armed attack, that the response by the
US three days later in destroying the two oil platforms may have been
considered proportionate.*3 At issue is whether the initial mining of a
merchant ship, as opposed to a US Navy ship, if hypothetically being
considered an ‘armed attack’, would bear a difference upon the propor-
tionality requirement in the context of the small-scale response of de-
stroying the platforms. Green argues that it does. He deduces that one
reading of this paragraph could be that the military to civil distinction of
the target of the initial armed attack is of importance to the Court’s find-
ings. He states that, ‘the nature of the target attacked (military or mer-
chant) has a bearing on what constitutes a proportional response’.** The
Court appears to offer a differing deontological weight on the initial
armed attack.

In DRC v Uganda, the ICJ affirmed the requirement for an armed at-
tack and necessity, adding a geographical limitation on the response. The
Court held that in self-defence ‘the taking of airports and towns many
hundreds of kilometres from Uganda’s border would not seem propor-
tionate ... nor be necessary to that end’.*> Christodoulidou notes that the
implication is that remoteness of actions violates the principle of propor-
tionality*6 Uganda’s counterclaim to the DRC, in justification of their
troops being within the border was that it was acting in self-defence
against rebel groups. As the acts of the groups were not attributable to the
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DRC, the court held that an ‘armed attack’ for the purposes of Article 51
of the UN Charter had not occurred.*”

IS JUS AD BELLUM PROPORTIONALITY ASYMMETRIC TO AGGRESSION OF
THE ARMED ATTACK OR THE NECESSITY OF REPELLING THE ATTACK?

In order to halt and repel an ‘armed attack’ disproportionate dimensions
may be required, as Robert Ago states, ‘[i]Jt would be mistaken...to think
that there must be proportionality between the conduct constituting the
armed attack and the opposing conduct.’#® In Oil Platforms, Iran sug-
gested an equation that any self-defence response should be proportion-
ate to the ‘actual needs of self-defence’. They argued that proportionality
was not measured against the aggression, but rather proportionate in the
measures needed to repel the armed attack.*® There are two elements,
‘the degree and form of force to be used’ and ‘the target chosen for mea-
sures in self defence’®® In Nuclear Weapons, the Separate Opinion of
Judge Fleischhauer stated that even recourse to a nuclear response may
satisfy the requirement of proportionality.>! Judge Higgins in her dissent,
cited Ago, asserting that the response need not be symmetric to the initial
attack, but rather be proportionate to repelling that attack.>? Robert Ago
explains that it is a mistake to think that proportionality is assessed be-
tween the conduct of the armed attack and that of the response. The op-
posing conduct may be greater than the initial armed attack and assume
what appears to be a disproportionate dimension. The lawfulness he sug-
gests should be measured by achieving the desired result.>3

Those who seek to expand on the definition of self-defence employ
Higgins’ view to justify an expansive view of proportionality. For in-
stance, Dinstein writes that ‘[o]nce a war is legitimately started ... it can
be fought to the finish (despite any ultimate lack of proportionality).’>*
Kretsmer terms this approach a ‘just deserts’ proportionality, before then
arguing that Ago, supported by Higgins, is suggesting a ‘means-end’
test.>> On the contrary, Ago has re-iterated that a proportional use of
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force must be measured as the necessity of repelling a legitimate Article
51 ‘armed attack’, whether the opposing conduct is greater or not. Judith
Gardam has noted that ‘it is the repulsion of the attack giving rise to the
right that is the criterion against which the response is measured’, and
that the “restoration of the territorial status quo ante bellum” is the key to
the measure.>¢ She concludes, that the nature and magnitude of the antic-
ipated or actual armed attack will dictate the characteristic of the re-
sponse.>’

Greenwood argues that in modern warfare, proportionality rules con-
strued in the manner of repelling of an armed attack has implications for
subsequent hostilities.>® When proportionality is triggered, it is assessed
by the means and methods of warfare. Christoudouplas states that pro-
portionality provides for extra limitations, such as the choice of weapon-
ry, geographical limits, decisions on air strikes and how any action influ-
ences the aim of the campaign; namely, repelling an armed attack.>®

It is when jus ad bellum proportionality is assessed under this con-
struction, along with the four characteristics, of the scale of force used,
geographical limitations, timing requirements and legitimate military
targeting that there is an inter-relation with the jus in bello, to which Sec-
tion two shall now expound. Section three of this thesis contends that
proportionality framed in this manner acts as a perimeter to its jus in bel-
lo counterpart. Thus, when a decision to attack a military target is taken
by a military commander, it can only be considered as proportionate or
disproportionate by taking in to account the overlapping features of jus
ad bellum rules.

Section Two - Sources of Proportionality in Jus in Bello

Proportionality within jus in bello is concerned with the military action
on the battlefield, it is assessed in detail on the micro-level, as opposed to
the jus ad bellum reasoning for going to war on the macro-level. The
doctrine is evaluated by measuring two variables: the anticipated military
advantage of an attack against any incidental or excessive loss of civilian
life. Like jus ad bellum proportionality, to assess the concept we turn to
its historical development and formation in customary international law.
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JUST WAR THEORY

Hugo Grotius wrote that, ‘[n]o action shall be attempted whereby inno-
cent persons may be threatened with destruction”.%% The likely conse-
quences of battlefield strategy were rooted in deontic considerations,
special duties were owed to one class of persons over another, with an
emphasis placed on restricting civilian deaths. Thomas Hobbes, in De
Cive, called for a prohibition of cruelty in war, stating, ‘to hurt a man
without reason is contrary to the laws of nature ... the breach of this law
is commonly called cruelty’.6!

The American Civil War put legal analysis of the doctrine under the
spotlight. The Lieber Code began as a request from General in Chief of
the Union Armies over his confusion as to what constituted the defining
features of lawful and unlawful combatants.®? Military targeting in the
laws of warfare became concerned with military necessity, though there
was an allowance any incidental or unavoidable loss of civilian casual-
ties.%3

The concept further developed in the Preamble to the 1868 St Peters-
burg Declaration, which holds that the only legitimate object of war for
States to achieve is to weaken the military forces of the enemy.5 The
laws of warfare developed, through the Hague Conventions of 1899 and
1907, resulting in the Geneva Conventions of 1949.%° To confirm its cus-
tomary status, a number of military manuals re-iterate the principle of
proportionality within an attack and many states have enacted legislation
to make the carrying out of an attack an offence if it violates proportion-
ality.56

The balancing of targeting military objectives with the loss of civilian
life was paramount to the laws of warfare. Its justiciability under in-
ternational law is now confirmed by international criminal law courts; for
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example, tribunals dealing with the former Yugoslavia (ICTY), Rwanda
(ICTR), the Special Court for Sierra Leone (SCSL) and more recently,
the permanent International Criminal Court that is the focus of this arti-
cle.

UNCERTAINTY IN CUSTOMARY INTERNATIONAL LAW

In the Appeals Chamber, the ICTY in Kupreskic, asserted that propor-
tionality is to be found within customary international law, as it has not
been contested by states. Even those who have not ratified instruments
are bound by its principle.5” The problem in providing a working defini-
tion is that clear examples tend to be used in its assessment. The Cham-
ber in Galic, stated that the principle of proportionality is ‘a largely sub-
jective standard ... its application may involve the prohibition of at least
the most glaringly disproportionate injuries to civilians’. %8For example,
it would be legitimate to bomb a railway bridge to prevent armaments
from reaching the battlefield if a civilian was sitting by the riverbank, but
illegitimate when a scheduled train filled with civilians is about to cross.
The Final Report to the Prosecutor by the Committee established to re-
view the NATO bombing campaign in the Former Yugoslavia, stated that,
“[ulnfortunately, most applications of the principle of proportionality are
not quite so clear cut. It is much easier to formulate the principle of pro-
portionality in general terms”.5?

In the formulation of customary international law, Fellmeth states,
state practice in warfare has shown a general disregard for civilian
deaths.”® Carpet bombing, the use of toxic gases, landmines, sea mines,
unguided rockets and the use of the atomic bomb during World War 1II
have all demonstrated that states do not live up to their rhetoric during
times of war. Additionally, military practice is generally secret, with ac-
cess to the battlefield constrained and decisions taken with great
urgency.’! These realities make it difficult to assess the custom of propor-
tionality through any sort of empirical observation. As the Appeals
Chamber stated, in Tadic, ‘[w]hen attempting to ascertain State practice
with a view to establishing the existence of a customary rule or a general
principle, it is difficult, if not impossible, to pinpoint the actual behaviour

67 Kupreskic et al(Appeals Judgement),IT-95-16-A,ICTY,23/10/2001; Trial
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of the troops in the field for the purpose of establishing whether they in
fact comply with, or disregard, certain standards of behaviour’.”2

In the absence of observable state practice, lessons in the formation of
custom can be taken from the US Court of Appeals, New York, in Filar-
tiga v Pena-Irala, regarding the prohibition of torture found in in-
ternational human rights law (IHRL). It held that declarations made by
states could be a binding source of custom, as it creates an expectation of
adherence. The UN Secretariat memorandum of the Office of Legal Af-
fairs was relied upon, which says that, ‘insofar as the expectation is
gradually justified by State practice, a declaration may by custom be-
come recognised as laying down rules binding upon the States’.”® In the
absence of any empirical data, it is necessary to examine the opinio juris
of states through treaties ratified and submissions to tribunals, so that a
legitimate proportionality calculation can be assessed by a military
commander.

SOURCES OF LAW IN JUS IN BELLO PROPORTIONALITY

As battlefield technology advanced, minimising cruelty in war began to
take on legal character. Newton and May note that there is a direct line in
the doctrine from the Lieber Code to the 1977 Additional Protocols of
Geneva Conventions. 74 Like its jus ad bellum counterpart, proportional
military targeting became constrained by necessity. In the same manner,
it allowed for an incidental or unavoidable loss of civilian casualties, by
placing limits on excessiveness.”> Laws of warfare were developed
through the Hague Conventions of 1899 and 1907, with Article 22 stat-
ing, that ‘the right of belligerents to adopt means of injuring the enemy is
not unlimited’. Then codified in the Geneva Conventions of 1949 and
formulated in Article 35 of Additional Protocol I of the Geneva Conven-
tion. Though these treaties do not contain the word ‘proportionality’, a
principle developed within a notion of restraint in hostilities.”®
Proportionality is legally codified in Article 85(3)(b) of Additional
Protocol I to the Geneva Conventions. Article 57 and 58 expands upon
precautions to be taken in an attack, with an emphasis upon the military
objective expected to be gained, which have to an extent, elaborated
upon precautions to be taken in attack. For instance, warnings should be
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given if circumstances allow, or an attack cancelled if it becomes appar-
ent that the objective is not a military one.”” If a choice is available for
the means to carry out a specific military objective, the one causing the
least danger to civilians should be chosen.” The Eritrea-Ethiopia Claims
Commission held in Central Front- Ethiopa’s Claim 2 that Article 57
proportionality reflects customary international law on proportionality as
far as precautionary measures are concerned.”®

As observed at the ICTY in Kupreskic, the principle is applied in con-
junction with discrimination rules of Article 51(4) and (5)(b).8 In Gotov-
ina, the Trial Chamber used ‘discrimination’ and ‘proportionality’ inter-
changeably. The case concerned the firing of shells on an apartment
housing Milan Martic, a senior Serbian commander. The shelling com-
menced between 7.30-8.00am, as well as in the evening, from a distance
of 25 kilometres away. There was only a slight chance of hitting the
building creating significant risk for a high number of casualties. A dis-
proportionality finding, was held from evidence of the indiscriminate
attacks. The Trial Chamber held that the risk was excessive in light of the
military advantage, though the Chamber did not elaborate about how to
assess that advantage. 8! The decision was overturned by three votes to
two, at the Appeals Chamber, which held that the Trial Chamber had not
made a comparative analysis of the military advantage. The majority dis-
agreed over the disproportionate calculation of shells falling 200 metres
and stated that disproportionate attacks were only of limited value to the
doctrine of discrimination.8? Gardam states though related to discrimina-
tion, the rules are conceptually different. Discrimination specifies situa-
tions in which the level of civilian casualties is deemed unacceptable;
proportionality allows for an assessment to be made, while taking into
account the factor of the military advantage. As some civilian deaths and
damage to civilian infrastructure are inevitable and acceptable in war, the
proportionality doctrine is designed as a restraint on the level deemed
acceptable, through choice of targets being militarily advantageous. 83

ROME STATUTE OF THE ICC

Article 8(2)(b)(iv) of Rome Statute codifies the principle of proportional-
ity, which reads,
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‘Intentionally launching an attack in the knowledge that
such attack will cause incidental loss of life or injury to
civilians or damage to civilian objects or widespread, long-
term and severe damage to the natural environment which
would be clearly excessive in relation to the concrete and
direct overall military advantage anticipated’

To assess the Article within the context of customary international law, it
is necessary to discuss the customary meaning of ‘armed conflict’, as the
trigger mechanism for the Rome Statute. A discussion of the definition of
‘intentionally launching an attack’, followed by the principles of distinc-
tion and military necessity is required. Afterwards, proportionality can be
assessed.

TRIGGERING NEXUS OF PROPORTIONALITY

In jus ad bellum self-defence, an ‘armed attack’ is the nexus for use-of-
force proportionality. Similarly, before any proportionality assessment of
jus in bello, an ‘armed conflict’ nexus must be triggered. The two types
of nexus contain overlapping factors, yet have variants in their character-
istics.

The first is that an ‘armed conflict’ can refer to either international and
internal armed conflicts within a state (e.g., wars of national liberation).
As Common Article 3 states, ‘armed conflicts not of an international
character occurring in the territory of one of the High Contracting Par-
ties’ can suffice for an ‘armed conflict’ nexus. The Appeals Chamber of
the ICTY in Tadic stated that in addition to an ‘armed conflict’ existing in
the use of force between States, that it also exists in, ‘protracted armed
violence between governmental authorities and organised armed groups
or between such groups within a State.” 84 An ‘armed conflict’ having the
added characteristic of applying to internal situations means that THL, as
a body of law, can offer a higher protection due to its broader application.

However, Article 8(2)(b) states that war crimes, including 8(2)(b)(iv),
are applicable to international armed conflicts, excluding an internal con-
flict application. This means that the nexus as far as proportionality is
applied, share characteristics, as only an international armed conflict
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overlaps with the jus ad bellum context due to the international character
of an ‘armed attack’ requiring state action.8

There is a further, though recognised as debateable differential in the
size of the triggering incident. An ‘armed attack’, according to Ni-
caragua, must be the most grave of incidents and mere frontier incidents
are not sufficient. 8 Whereas some argue, that an ‘armed conflict’ may
cover a solitary incident.” For example, in March 2007, fifteen UK
marines were captured in Iranian waters and taken into custody for thir-
teen days. The United Kingdom argued that the laws of armed conflict
continued to apply, this despite Article 2(4) not being engaged. Gasser
states, ‘any use of armed force by one State against the territory of an-
other, triggers the applicability of the Geneva Conventions between the
two States’, which may include the detaining of prisoners or controlling a
part of its territory.88

MEANING OF “INTENTIONALLY LAUNCHING AN ATTACK’

As far as a proportionality assessment under the Rome Statute goes, after
jumping the hurdle of an international armed conflict nexus, ‘intentional-
ly launching an attack’ is to be considered as central to an analysis of
proportionality. This is to be viewed as something more than an isolated
incident. When interpreted holistically, even more so, in the context of
Article 51(b) and 57(2), the customary international law definition would
suggest a military operation. In practice, modern warfare dictates that
singular attacks are usually part of a more complex military operation,
with a particular objective.89 Gardam argues that any proportionality
equation must take into account the broader picture, because an operation
in isolation may appear disproportionate.90
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ASSESSMENT OF PROPORTIONALITY ONLY AFTER DISTINCTION AND
MILITARY NECESSITY

Proportionality is interpreted along with other aspects of IHL; before a
military commander is able to make a legitimate proportionality equa-
tion, he must consider the principles of distinction and military necessity
in targeting.9! Like jus ad bellum proportionality, the doctrine co-exists
with areas of laws dealing with warfare.

The Appeals Chamber of the ICTY in Galic, stated that, the practical
application of the principle of distinction means that all feasible precau-
tions are taken in limiting civilian damage. Like its jus ad bellum coun-
terpart where a leadership decision is made, once the military character
of an attack is determined, only then does the military commander con-
sider proportionality, from a reasonable well-informed person stance.%?
This is evident from Article 48 of Additional Protocol I of the Geneva
Conventions, ensuring that he is targeting a ‘military objective’. It is
from this objective which a proportionality equation can be made. As
Cannizaro states, this does not require the commander to be prudent or
charitable, but rather his actions to be based upon a careful analysis of
the facts available and an objective balancing of the advantage.%

IHL provides guidelines on the distinction between civilian and mili-
tary objects. The principle differs with discrimination, which concerns
general targeting, such as indiscriminate rockets fired from the Gaza
Strip by Hamas towards Israel without specific knowledge as to where
they land, in the hope of (rather than directed) striking of the civilian
population. Though the resulting civilian damage is the same, the mental
requirement is different. Controversially in Galic, Blaskic, Kordic and
Strugar, the ICTY allowed for the civil law notion of dolus eventualis,
akin to common law recklessness, to satisfy the mens rea element.®* This
has led some commentators to suggest that ‘distinction’ has been con-
fused with ‘proportionality’, because it allows for criminal liability under
targeting with a high risk of civilian casualties.®> Prohibited targets, in
‘distinction’ include undefended towns, villages, dwellings or buildings
not used for military purposes, hospitals, historic monuments and reli-
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gious buildings.?® By way of example, it was reported by Human Rights
Watch, in March 2016, that Saudi Arabia had deliberately conducted air
strikes against civilians in Yemen, by targeting food factories, warehous-
es, farms and power stations, resulting in more than 3,200 civilian deaths
and causing long term damage to infrastructure.®” ‘Distinction’ is con-
cerned with all that is deliberate.

Military necessity, in jus in bello, is a general principle of THL and
sometimes portrayed as the source of a proportionality requirement.%8
The doctrine dictates that an attack, as part of the military objective, must
makes an effective contribution on the military advantage.® Its charac-
teristics are generalised, not readily quantifiable through legal sources
and lacks substantive content.'% An early mention of the doctrine is
found in Article 13 of the Lieber Code, “Military necessity ... consists of
the necessity of those measures which are indispensable for securing the
ends of the war, and which are lawful according to the modern law and
usages of war”. 101 The Hostages Case held that the doctrine is not a de-
fence to war crimes. It does not ‘justify a violation of positive rules ...
[which are] superior to military necessities of the most urgent nature ex-
cept where regulations themselves specifically provide to the contrary.’
Instead ‘[m]ilitary necessity permits a belligerent, subject to the laws of
war, to apply any amount and kind of force to compel the complete sub-
mission of the enemy with the least possible expenditure of time, life,
and money’.192 The ICRC supports this view by stating that the doctrine
permits measures which weaken the enemy, which are necessary to
achieve a military objective, as long as it is not forbidden in THL.1%3

Schmitt writes, that the principle reinforces and sustains the individual
rules of THL and exists in equilibrium to humanitarian needs. It is a sym-
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biotic relationship, which determines how rules of IHL are applied on the
battlefield, and, as with the development of treaty law, states must con-
sider both military and humanitarian interests. 14 This was reiterated at
the Israeli Supreme Court, in Beit Sourik Village Council v Israel, which
describes THL and military necessity as two poles, delicately balanced
‘against the rights, needs, and interests of the local population’.105
Hayashi says that the principle in its normative interaction with the law
of armed conflict asks, ‘whether a certain kind of conduct tends to con-
stitute or is deemed capable of constituting a material military necessity
or non-necessity’. Before asserting that ‘international humanitarian law
should obligate, authorise, restrict, or prohibit this kind of conduct.”106
As such, once military necessity is assessed as legitimate, it operates in
relation to other rules of THL, which for the purpose of this thesis, are the
rules that protect civilians from disproportionate attacks.

MEANING OF A ‘CONCRETE AND DIRECT OVERALL MILITARY ADVANTAGE
ANTICIPATED’

This leads on to what is meant by the term ‘concrete and direct overall
military advantage’ and begs the questions as to whether military action
taken in an illegal war can delegitimise the ‘military advantage’.

Footnote 36 of the Elements of Crimes incorporates an interpretive
assistance to Article 8(2)(b)(iv). It states that, ‘[t]he expression ‘concrete
and direct overall military advantage’ refers to a military advantage that
is foreseeable by the perpetrator at the relevant time. Such advantage
may or may not be temporally or geographically related to the object of
the attack”. The provision of the advantage not being linked to a geo-
graphical or temporal requirement is at a variance with limitations set out
in DRC v Uganda in jus ad bellum. However, this variant reinforces the
inter-relationship between the two regimes, as expanded upon in the fol-
lowing section. The differences in geographical and temporal require-
ments reflects a cumulative impact of the military advantage in jus in
bello.

Though the selection of the target would have already been made un-
der military necessity, distinction and discrimination rules, the advanta-
geous aspect of the target is a proportionality question that is inevitably
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inextricably linked to the military objective of the war, traditionally a jus
ad bellum question. 197

According to ICRC commentary, the ‘military advantage’ should be
‘substantial and relatively close’, with ‘concrete and direct’, meaning
‘specific’.19% A cumulative impact of a military advantage is arguably
reflected in Article 8(2)(b)(iv) by adding the word ‘overall’. A number of
states upon ratifying Additional Protocol I of the Geneva Convention
made declarations as their understanding of the term to mean a cumula-
tive military advantage, rather than an advantage from an isolated attack.
Australia, Belgium, Canada, France, Germany, Italy, Netherlands, New
Zealand, Spain and the UK, in the drafting procedures of the Statute, all
stated that ‘military advantage’ used in Article 51 and 57 of the Geneva
Conventions refer to the cumulative impact.'% To confirm its customary
status, a number of states offer the cumulative impact as their interpreta-
tion of its meaning in their military manuals. For instance, Australia,
Belgium, Canada, Ivory Coast, Netherlands, Nigeria, Spain, USA and
UK military manuals, all state that the attack must make a relevant con-
tribution the operation as a whole, rather than the isolated incident.!1?
Gardam has reservations that the military advantage should not to be
linked to the long term cumulative impact on the war, despite conceding
that a significant number of state parties have determined that propor-
tionality measured as part of the whole operation is a more workable def-
inition."!, The cumulative view is more sound. The ICRC Representa-
tive, at the Rome Conference stated that ‘the word ‘overall’ could give
the impression that an added unspecified element has been added to the
Additional Protocol I’. The intention, he explains, was that the phrase
reflected the consensus that a military advantage must be understood to
mean that a particular target can have a military advantage over a lengthy
period of time and affect areas outside of its immediate vicinity. This
meaning already exists in Additional Protocol I and, as such, should not
be interpreted to mean there is a variant between the Protocol and the
Rome Statute.!? Cassesse notes that when one is evaluating proportion-
ality, it is not the isolated attack that is to be assessed, but rather the gains
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deriving from the attack and all its possible implications to the weaken-
ing of the enemy.!!3

The Appeals Chamber at the ICTY in Kupreskic, stated that propor-
tionality can be measured in the cumulative, but the principle must be
enacted within the Martens Clause, which concerns ‘the laws of humani-
ty, and the requirements of public conscience’, to be construed narrowly,
offering higher protection to civilians. The danger of assessing the cumu-
lative effect of the military advantage in this manner, says the Appeals
Chamber, is that while the excessive loss of civilian life may not appear
excessive to an isolated incident, when the impact of the advantage is
assessed in the cumulative it means that those same civilian deaths could
be deemed acceptable. This is a grey area which has the possibility of
running contrary to the demands of humanity.'# The Final Report to the
Committee on the NATO bombing campaign in the Former Yugoslavia
offers some guidance, first of all noting that this was a progressive state-
ment, but asserting that the principle remains ambiguous and unclear.
The cumulative impact it stated, can be lawful, and therefore must refer
to an ‘overall assessment of the totality of civilian victims as against the
goals of the military campaign.’ 115 It is the effect on the military cam-
paign therefore, that can be assessed as the military advantage, rather the
impact from any isolated incidents. There must be an expectation in the
eyes of the ‘reasonable commander’ that the advantage adds substance to
the campaign of the war.

Yet, what is a military campaign, if it is not to add substance to the
repelling and halting of an armed attack in jus ad bellum, or to necessi-
tate a Chapter VII Resolution? This leaves open the question of whether
those gains derived from an attack is the aim of the war in jus ad bellum,
or merely a contribution to that aim. Under either view, the jus in bello
proportionality becomes inextricably linked to its jus ad bellum counter-
part. It would be a mistake to interpret the word in a vacuum, as it fol-
lows that the military advantage calculated in a proportionality assess-
ment does not contribute to the war effort itself; the military objective
becomes futile and arguments of military necessity become meaningless.
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International Criminal Tribunal for the former Yugoslavia (ICTY), 23
October 2001, pp524-6

115 (n62) 52

72



The Jurisdiction of the International Criminal Court in War Crime Trials

MEANING OF ‘CLEARLY EXCESSIVE’ AND ITS LINKS TO NECESSITY

List and Others held that judges should not consider with hindsight
knowledge of the damage caused to civilians. ¢ In a Memorial Amicus
Curiae, Rights International in Galic states that the problem in defining
what is ‘excessive’ is that any calculi used in gauging civilian deaths is
always measured from a position of hindsight."'” Further, in Kordic, the
Appeals Chamber at the ICTY stated that an attack would have been ‘ex-
cessive’ based on the information available at the time, which ultimately
caused no harm."® Therefore, actual damage to civilian life and in-
frastructure cannot be taken into account. Instead, what matters is the
knowledge of the commander immediately before an attack, as assessed
from the ‘reasonable commander’ stance. Adding the word ‘clearly’, the
Rome Statute has arguably added confusion to the concept of proportion-
ality. However, Cryer et al writes that a number of states in the drafting
process were concerned that judges are not military commanders and
may make judgments without taking into account the urgency of deci-
sion-making on the battlefield within the ‘fog of war’. He states that the
word ‘clearly’ became a compromise, ensuring that proportionality
would not be measured with hindsight to satisfy the mens rea element.!1®

An alternative approach to assessing actual damage is required. In Gal-
ic, the amicus curiae, employed human rights law to assist in the mean-
ing of ‘excessive’ by linking the foreseeable consequences of proportion-
ality to necessity. Using human rights law to assess elements of necessity
and proportionality is supported at the ICJ, when Judge Shahabuddeen in
his Dissenting Opinion in Nuclear Weapons, states, inter alia, that pro-
portionality is a basic principle of human rights law.120 In Alejandre et al
v Cuba, the Inter-American Commission, considering the right to life,
noted that the Cuban agents made no effort to guide the aircraft out of a
restricted area, making a link to necessity, by examining alternative
means available.'?! The European Court of Human Rights (EctHR) held,
in Satik and Others v Turkey, that recourse to physical force be made
only if strictly necessary. If the objective is lawful then the Court would
not find a violation.}?2 Further, in McCann v UK, the Court’s decision
was based upon as assessment of alternatives available. Linking propor-
tionality to necessity, the Court concluded that the operation, which re-
sulted in the shooting of IRA suspects by British security forces,
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breached their right to life.’?3 The substantive provisions within THRL
measure the variable against a lawful objective. This strict test in restrict-
ing foreseeable consequences has similarities to the concept of military
necessity (as borne out in section 2.4.3). A military commander must
weigh alternative options for the military advantage anticipated.!?* Addi-
tional Protocol I, Article 57 (2)(a)(ii) states that combatants ‘take all fea-
sible precautions in the choice of means and methods of attack with a
view to avoiding, and in any event minimising, incidental loss of civilian
life, and injury to civilians’. In cases where the use of force is necessary,
a range of military options, in the means and methods of warfare, are
available to limit the loss of civilian life.12>

Making use of human rights law to assess foreseeable consequences in
proportionality, as linked to necessity, begs the question as to how the jus
in bello concept can operate within what is otherwise an illegal war in jus
ad bellum? The definition of ‘excessive’ does not exist in isolation. Prob-
lems occur when if it is to be interpreted as a legitimate legal conse-
quence within a war that itself is considered illegal. Though the effects of
the application of proportionality differ under the respective regimes,
there exists enough overlapping factors to extract shared substantive
principles; resulting in jus ad bellum proportionality constraining its jus
in bello counterpart, with the knock effect being that the ICC has juris-
diction to consider the legality of a war when interpreting Article 8(2)(b)

@iv).

Section Three - the Relationship Between the Two
Proportionality Regimes

Dinstein states, ‘any attempt to transplant rules or caveats from one do-
main to the other is likely to cause confusion’.'?® However, whilst it
maybe desirable for some to keep the rules separate for reasons of clarity,
this runs counter to the actual development of the two doctrines that deal
with the same subject matter. Arguments to keep the regimes separate in
order to avoid confusion is merely concerned with consequential reason-
ing, which does not address the two overlapping conceptual frameworks.
Both regimes of proportionality have been demonstrated to be inextrica-
bly linked to each other. Treating jus ad bellum and jus in bello propor-
tionality in isolation, as being divorced from its counterpart, runs coun-
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terintuitive to the fact both can often address the same incidents in mod-
ern warfare. As from a conceptual stance the two regimes share substan-
tial defining features and they address the same incidents on the ground,
arguing that they having shared rules may cause confusion is not a suffi-
cient justification to maintain their separation. It is not that rules have
been transplanted from one regime to another, as Dinstein suggests, but
that in modern warfare those rules cannot be assessed without referring
to its counterpart, as it defies battleground practice and the judgments of
international tribunals.

Firstly, both regimes are dictated and compartmentalised by necessity,
being the aims of the war in jus ad bellum, and the military objective as
assessed within the aims of war in jus in bello. Secondly, in jus ad bel-
lum, proportionality is measured against the necessity of repelling an
armed attack. In jus in bello proportionality is measured against the mili-
tary necessity of the advantage anticipated. Thirdly, in jus ad bellum, as-
sessment is continual after the use of force nexus has been triggered,
through the means and methods of warfare. In jus in bello, those means
and methods of warfare are measured against the overall cumulative im-
pact of the overall military advantage. Finally, the military advantage of a
campaign itself stems from the jus ad bellum justifications of the excep-
tion to the prohibition on the use of force.

When assessing the same conduct and actions, it would be a mistake to
think that a jus ad bellum violation could be nullified by claiming those
same acts are legal in jus in bello. As such, the jus ad bellum concept of
proportionality, dictates how and when the jus in bello concept is to be
measured. The four characteristics of jus ad bellum proportionality, dis-
cussed above, are the scale, geographical limitations, time-frame of the
response and military targeting, which are linked to the necessity of the
aim of either of the two exception on the use of force contained in Article
2(4) of the UN Charter. The necessity of the war in jus ad bellum con-
strains the military advantage to be gained in the jus in bello. Hence, any
assessment of a breach of Article 8(2)(b)(iv) of the Rome Statute must
take into account the legality of the war.

Before expanding upon this issue, it is necessary to discuss the per-
ceived dangers that flow from such a stance. Whilst it is acknowledged
that any dangers from the Court adopted this approach are based upon a
consequential reasoning, rather than conceptual reasoning, it is none-
theless important to consider some serious concerns that support their
separation.
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ADDRESSING PERCEIVED DANGERS OF CONFLATING THE
PROPORTIONALITY RULES

If jus in bello proportionality in either regime is to be measured within
the context of a war, it can be argued that any action on the battlefield is
proportionate to achieve those ends, even the deliberate targeting of civil-
ians. For example, General Sherman’s ‘March to the Sea’ from Atlanta to
Savannah during the American Civil War in 1864, resulted in widespread
death of civilians and destruction of infrastructure across the southern
State of Georgia. For Sherman, this was a form of psychological pressure
on the civilian population to ‘feel the hard hand of war’. Civilians were
not off limits, he believed the effect would be to end the war quickly,
resulting in less future civilian deaths in a lengthier war.!?” Similarly, the
dropping of the atom bomb in Hiroshima and Nagasaki, by the United
States, contributed to the surrender of Japan in World War II. Likewise,
the destruction of Dresden by the United Kingdom contributed to the
defeat of Germany.

Using this reasoning, Judge Higgins, dissenting in Nuclear Weapons,
stated that a nuclear attack could meet the test of proportionality when
assessed ‘against untold suffering or the obliteration of a State or peo-
ples’ and ‘related to the very survival of a State or the avoidance of in-
fliction ...of vast and severe suffering on its own population’.1?® This
means that a military commander could argue that any scale of attack is
proportionate when assessed with the context of the war effort. However,
section two demonstrated that the cumulative approach taken in assess-
ing the military advantage is not the aim of the war, but a contribution
towards that aim. It is therefore possible to consider a disproportionate
jus in bello act within the jus ad bellum parameters by other means. To
address this concern, it is disproportionality rather than proportionality
that can be defined by jus ad bellum.

Okimoto argues that the combining force should strengthen the regula-
tion of excessive use of force in jus ad bellum. '?° Jus in bello regulates
more detailed aspects as to what and who can be attacked, the weapons
used and how force is engaged in detailed situations, which is contended
by this article, as taking the aim of the war as its frame of reference.!3°

There is an added danger that a military commander could argue a
normally disproportionate response is proportional through a jus ad bel-
lum argument for a fair and just war. Koutrolis states this is conflation,
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whereby any attempt to justify a potential jus in bello violation is made
merely by arguing that the war is legal by jus ad bellum principles.!3!
The Trial Chamber of the ICTY addressed this point specifically in Ko-
rdic, stating that ‘military defensive operations in self-defence do not
provide a justification for serious violations of international humanitarian
law’.132 Harris notes, though this was with application to excluding crim-
inal liability, it also applies to proportionality.'3 Moreover, the Appeals
Chamber stated that those people who believe they are fighting a just
cause and can therefore violate international norms, ‘have to understand
that international law is applicable to everybody, in particular during
times of war’.134 The same Chamber in Boskoki stated, ‘[t]he fact that a
state is acting in lawful self-defence (jus ad bellum) is irrelevant for a
determination ... [of] ... a serious violation of international humanitarian
law’.13> Green writes that if it is assumed that the regimes offer the same
requirements then all a state need to do is show that it is compliance with
one branch and it can rest its case.!3® Footnote 36 of the Elements of
Crime, addresses this danger on the issue of proportionality when it
states, inter alia, that “the concrete and direct overall military advantage
... does not address justifications for war or other rules related to jus ad
bellum”. Therefore, a military commander being charged under Article
8(2)(b)(iv) cannot invoke jus ad bellum legal justifications for the war to
address a finding that his disproportionate targeting was legal. Further, in
Taylor, the Special Court for Sierra Leone had an opportunity to rule on
the conflation of the doctrines when the defence made a submission that
his crimes were ‘neutral in its nature’ from a factual basis. The prosecu-
tion responded by first addressing the specifics of the factual argument,
and secondly by submitting that the neutrality argument of the war con-
flates the jus ad bellum and jus in bello. Whilst preferring the prosecu-
tion’s argument on the former factual points, the Tribunal disappointingly
ignored this latter submission.'3” However, this point was specifically
addressed in relation to mitigation in sentencing in both the ICTY in Ko-
rdic and the Special Court for Sierra Leonne in Fofana. Both tribunals
rejected the view that a lower sentence would be appropriate for those
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fighting a ‘just cause’.!3® Harris argues that this means the ICC are not
able to consider the jus ad bellum. However, the Court here is expressing
the dangers that flow from conflation, holding that a separation of the
two doctrines serve differing purposes. This reinforces the argument that
has been made, that distinction between the two regimes only concerns
the effects of its application.'®® Though alleviating the danger posed
through conflation, this reasoning is a separate argument to the proposal
that a military commander is liable under THL, if the military advantage
anticipated is one gained through an aggressive war.

It is clear from the case law that the dangers highlighted by those who
seek to preserve a jus ad bellum and jus in bello distinction are alleviat-
ed, when viewed that it is the effect of application of the separate regimes
that differs. It does not follow that the two regimes lack influence over
each other, when it comes to concurrent issues over the same act. Dan-
gers of conflation must be addressed, in order for successful prosecution
of international crimes.

CHALLENGING THE ‘EQUALITY OF BELLIGERENTS’ PRINCIPLE

Traditionally, in keeping with the jus in bello and jus ad bellum distinc-
tion, an equal application of the law of armed conflict applies to every
soldier, irrespective of whether he or she is fighting a lawful or unlawful
cause. This means that soldiers who fight an aggressive war, are also re-
stricted in the way they fight on the battlefield, despite the fact that the
war itself is illegal. Further, those soldiers engaging in an illegal war,
who are captured as prisoners of war, are accorded protections through
the Geneva Conventions.!#0 This aspect of granting soldiers who are
fighting an illegal war THL protections has been controversially chal-
lenged in modern warfare strategy, in regards to terrorism. For example,
prisoners held by the US in Guantanamo Bay have been stripped of the
protections granted to ‘prisoner of war’ status, argued, in part, by the
view that ‘terrorists’ are engaged in an illegal war. Similarly, Vietnam
refused to grant protections to US soldiers, arguing that they were en-
gaged in an aggressive war.!4! The opinio juris stemming from states is
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one of condemnation of this view.!*> As Waltzer argues, soldiers are not
responsible for the high level policy decisions of fighting an aggressive
war, meaning that they should be accorded humanitarian protections.'43

Despite the protections offered to individuals fighting an aggressive
war, there is a view that this separation of legal regimes in itself is con-
troversial. It means that the unjust soldier can irrespective of his status as
an aggressive soldier, fight in an otherwise lawful manner. McMahan
argues that this is inconceivable. A soldier in the knowledge he is fight-
ing an aggressive unjust war could cease his illegal activity in warfare if
the possibility of attracting criminal liability hung over him.4 Waltzer
suggests that the equality of belligerents principle serves as a higher pro-
tection for innocents. If an unjust soldier were left unrestricted by the
laws of armed conflict, because he or she knew they were already engag-
ing in criminal behaviour, it would mean that the soldier would gain an
advantage by being allowed to fight using whatever means.

Whether the ‘equality of belligerents’ principle resides within concep-
tual definitions of international law, or in the field of ethics is
debateable.’> As far as ethics surrounding proportionality goes, Letsas
states it is a free standing concept embedded with moral reasoning. Judi-
cial interpretation, adopts an interpretative methodology of proportionali-
ty that rests within moral reasoning, in the Dworkinian sense of the bal-
ancing of principles in hard cases.'#6 Proportionality, as traditionally un-
derstood, means that bad effects are weighed against the good effects of
an attack. It follows for McMahan that the military advantage must there-
fore be good, eliminating the possibility of a calculation made due to the
bad effect of the advantage anticipated by the aggressor.'#”

It is contended that the separation of regimes is largely influenced by
the historical context of the laws of war, rather than conceptual reasoning
to keep the regimes apart. Each concept served in its purpose, in time and
place, in reference to the historical significance of war and its relation-
ship to law. As stated in Section One, during the 19th Century the threat
of war was a last resort in international relations and therefore legal. The
jus ad bellum concept in this period of history lay dormant and never
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really moved on from Grotius. The letters of the Caroline may have
helped to clarify its concept, but rather than providing legal constraints
on war, as they were written some years after the actual incident, they
were more concerned with diplomatic measures of self-preservation.!48 A
state could still enter into an aggressive, yet legal war, so the laws of
armed conflict had to develop to serve as a restraint in protecting inno-
cent lives. As Gardam notes that jus in bello evolved as the only practical
legal restriction on fighting. Otherwise armies would be able to adopt an
unrestrained warfare strategy with little accountability.’® So, whilst
keeping the regimes separate may have had significance in its early de-
velopment, there is little need to maintain a separation in the post UN
Charter environment.

International law became concerned with decisions between states in
the immediate aftermath of World War II, with the birth of the United
Nations. Jus ad bellum legal rules developed rapidly in the aftermath, as
an international response to ensure that aggressive wars of the likes of
the Nazi regime could not occur again. However, by this time, the jus in
bello had already developed into its own independent and distinct legal
regime existing in customary international law, resulting in a codification
through the Geneva Conventions of 1949. There was now an inclination
towards peaceful negotiation of international disputes and a consensus
that the protections offered by international humanitarian law served as a
higher protection over the individual.

Human rights in the form of the Universal Declaration of Human
Rights, along with humanitarian considerations under the Geneva Con-
ventions dominated the international stage. Preserving a distinction, the
judgment of the Nuremburg Military Trials stated, ‘the same rules of in-
ternational law are valid as to what must be done, may be done ... even if
the declaration of war is ipso facto a violation of international law.’150
Orakhelashvili states that the argument for this stance is questionable. It
rests within Common Article 2 of the Geneva Conventions, which states,
‘the present Conventions shall apply to all cases of declared war or of
any other armed conflict which may arise between two or more of the
High Contracting Parties, even if the state of war is not recognized by
one of them’. Orakhelashvili argues that Common Article 2 does not re-
quire an equal application of the laws of armed conflict, but rather ‘de-
tails situations to which the Conventions apply’. It does not follow that
acts otherwise inconsistent with jus ad bellum rules, are legally justified
by means of jus in bello, or any other area of international law.'>! To ar-
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gue that the Geneva Conventions legal justify acts otherwise considered
unlawful, is contrary to the spirit of the signatories and drafters, who
were concerned with a prevention of the death and destruction witnessed
during the War.

In addition, Orakhelashvili argues that the equal protection of individ-
uals, such as unlawful soldiers being granted prisoner of war status, is
not the same as equal rights of belligerents across all activities. The Pre-
amble of Additional Protocol I, states that there should be no ‘adverse
distinction based on the nature or origin of the armed conflict’, which
means that individuals are protected. It does not follow that an unlawful
act becomes immune through the application of the Conventions.'>? In
addition, the Preamble states that there is nothing in the Conventions that
‘can be construed as legitimising or authorising any act of aggression or
any other use of force inconsistent with the Charter of the United Na-
tions”. This means that there is not an identical position of individuals
belonging to the aggressor and the victim state. Proportionality is ‘tai-
lored towards the task of repelling the initial armed attack on the victim
state’, supporting the view taken by this article that the jus ad bellum
criteria forms the ‘outer limit’ of any application of the same principle in
jus in bello.153

On this view, the jus ad bellum proportionality constrains jus in bello
proportionality and any military action taken outside of the legal frame-
work on the prohibition of the use of force contained within the UN
Charter, raises criminally liability.

SOME SHARED CHARACTERISTICS OF PROPORTIONALITY ACROSS BOTH
REGIMES

Scale of damage

A determinant characteristic across jus ad bellum and jus in bello propor-
tionality are measured through the scale of damage caused.

According to the ICJ, as mentioned in Section One, scale was a deter-
mining factor in assessing jus ad bellum proportionality in Nicaragua
and Oil Platforms. The Israel — Lebanon conflict is often used as an ex-
ample of disproportionality in self-defence. Israel had the right to self-
defence, due to Hezbollah firing indiscriminate rockets into Israeli border
towns. However, the response of airstrikes against military targets,
brought about the death of approximately 1,300 Lebanese people and the
displacement of 1.5 million people, representing 25% of the Lebanese
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population and 500,000 Israeli civilians.’>* Though Israel had the right to
defend itself, that right was delegitimised through the scale of an exces-
sive use of force.

Section two demonstrated that in jus in bello a standard of what is
‘clearly excessive’ is used as a determinant. The difference in measuring
the scale of damage is to be determined by its opposing variable, the cu-
mulative impact of the military advantage as adding substance to the
campaign. For example, the ICC Prosecutor’s Report on the Situation in
North Korea, of June 2014, calculated damage to determine whether
North Korea may have committed a war crime: 159 civilian houses, 15
warehouses, ten public facilities and six shops, costing some $4.3 million
dollars.'> Though it concluded that it could not proceed through lack of
relevant information available, scale was a determinant factor, weighed
against the military advantage of force used.

The scale of damage is a shared characteristic across both regimes of a
proportionality assessment, meaning an identical feature exists.

Military targeting as one act across jus ad bellum and jus in bello

Green states, state that the practice is difficult to review. It is not possible
to determine whether the concept of military targeting is done from a jus
ad bellum, or jus in bello perspective.156 Military commanders take into
account the jus ad bellum aim of the war itself, when making decisions
on the battlefield. For instance, in the NATO campaign in Kosovo, under
the legally dubious premise of humanitarian intervention to protect eth-
nically Albanian civilians, a decision was made to bomb a radio televi-
sion station in Serbia. NATO headquarters felt they were justified be-
cause the station ‘was making an important contribution to the propagan-
da war which orchestrated the campaign against the population of Koso-
vo’. In the Final Report to the Prosecutor by the Committee Established
to Review the NATO Bombing Campaign, it was stated, inter alia, that
one aim of targeting the station was ‘to destroy the nerve system and ap-
paratus that keeps Milosevic in power’. As a result, the Report conclud-
ed, “[a]ssuming the station was a legitimate objective, the civilian casual-
ties were unfortunately high but do not appear to be clearly dispropor-
tionate.” 1>’ One reading of this Report is that disproportionality was
measured not only against its immediate military advantage, but also
against removing Milosevic from power, as an aim of the war, as set out
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by President Bill Clinton on March 24th, 1999. Despite the war being
illegal as unilateral humanitarian action, without UN Chapter VII sup-
port, proportionality assessments were made on military targeting with
the reasons for going to war in mind.

The conflating of military targeting in jus in bello, to contribute to the
aim of the war in jus ad bellum in state practice is not new. On the 2nd
May 1982, during Falklands conflict, the Argentinian cruiser, The Gen-
eral Belgrano, was sunk by the British submarine HMS Conqueror. At
issue was that the cruiser was outside a 200 nautical mile exclusion zone
and was sailing away from the islands, posing no immediate threat. The
United Kingdom had previously declared in a message to Buenos Aires
through the Swiss Embassy, that it had reserved the right to take ‘what-
ever additional measures may be needed in the exercise of its right to
self-defence under Article 51 of the United Nations Charter’. Any ap-
proach by Argentinian vessels or aircraft “which could amount to a threat
to interfere with the mission of the British forces in the South Atlantic
will encounter the appropriate response”.158 The targeting of the Belgra-
no was justified as a proportionate measure under rules of self-defence
and related to “the mission of the British forces”.

Military targeting is integral to the proportionality requirement under
both regimes.'>® It would be a mistake to interpret Article 8(2)(b)(iv) as a
free standing entity, ignoring jus ad bellum. This is a shared characteris-
tic, both linked to the aim of the war, reinforcing the argument that pro-
portionality in substance across the regimes are identical.

Geographical and time frame differences over both regimes

At first glance there appears a substantial difference between the charac-
ter of the two regimes. According to the ICJ jus ad bellum proportionali-
ty has geographical and temporal limitations, (Section One). Whereas, in
referring to the military advantage, (Section Two), Footnote 36 of the
Elements of Crimes to Article 8(2)(b)(iv) states that “[it] may or may not
be temporally or geographically related the object of the attack”. Howev-
er, rather than signifying separation, this differential signifies that the
regimes are linked. Even Dinstein states, that the Footnote 36 interpretive
provision is a natural consequence of the requirement to consider the
larger picture in jus in bello.'%9Taking into account the cumulative impact
of the military advantage, as expounded in Section Two, it is not surpris-
ing that the advantage may be remote from a geographical or time-frame

158 Martin Middlebrook, The Fight for the Malvinas, Penguin Books,
22/11/1990, 74-5; Gardam (n56) 172

159 Greenwood (n6) 12

160 Yoram Dinstein, The Conduct of Hostilities under the Law of Armed
Conflict, Cambridge University Press, 3rd Edition, 2016, 431
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reference. The ICRC suggested, at the drafting stage of the Rome Statute
that the feigned attack on Calais by Allied forces, during the D-Day at-
tack on Normandy fooled Germany into thinking an invasion was occur-
ring some miles away. This was used as an example of how the military
advantage should not be constrained by geography.'6! The advantage of
such an attack was cumulative in its approach and as such linked to the
aim of the war.

This permissible aspect of remoteness has its limits, which has been
shown to be the jus ad bellum limit. The ICRC commentary to Article 57
of Additional Protocol I indicates that a close relationship between tar-
gets exists, because the ‘expression ‘concrete and direct’ was intended to
show that advantages which are hardly perceptible and those which only
appear in the long term should be disregarded.”162

Else states, that the lack of a geography and time scale limit in jus in
bello refers to the foresight of the military commander.'63 Likewise, Yee
notes that an attack on an inhabited town or village may appear excessive
to a military commander on the ground, yet look minimal in the larger
framework from the foresight of higher command. A commander operat-
ing his unit in urban warfare will not have the geographical considera-
tions of other towns in mind, whereas an air commander, in charge of a
large scale bombing campaign may have to take into account the impact
of the entire operation many miles away and on a longer time scale.'64
The lack of a geographical or time scale limitation is an aspect of the
application of proportional rules, in determining the mens rea of the mili-
tary commander, not a matter for differentiating conceptual features.

Therefore, it is the differences in the effect of the applicability of rules,
which warrants a distinct approach across the two regimes in geography
and time constraints. This does not mean that the ‘concrete and direct
military advantage’ anticipated as being remote, is at odds with its jus ad
bellum counterpart. All military targeting emanates from jus ad bellum
considerations, and as such, geographical and time scale limits as of the
kind set out in DRC v Uganda acts as a perimeter for action taken within
jus in bello. Reiterating the view taken in this article that jus ad bellum
proportionality acts as the outer perimeter for jus in bello proportionality.

161JCRC PrepComm, Rome Statute,http://opiniojuris.org/2006/07/24/
proportionality-under-the-rome-statute/,[accessed 27/07/16]

162JCRC Commentary on the Additional Protocols of 08/061977 to the
Geneva Conventions of 12/08/1949, 17/10/1987, 2209, 208

163 Ryan Christian Else, Proportionality in the Law of Armed Conflict: The
Proper Unit of Analysis for Military Operations, Vol 5, Issuel, 2010, 5
U.St.Thomas J. L & Pub. Pol’y 210

164 Sienho Yee, International Crime and Punishment, Selected Issues,
University Press of America,Vol21, 11-2
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This inevitably leads to the conclusion that a military attack, tradition-
ally assessed in jus in bello terms, cannot be assessed as legitimately
proportionate when acting outside of the legalities of the war.

Conclusion

The arguments contained within this article demonstrates that a relation-
ship between jus ad bellum and jus in bello characteristics of proportion-
ality exist, which means that the ICC already has the capability to con-
sider jus ad bellum principles for its interpretation of Article 8(2)(b)(iv).
After 17th July 2018, it would be wrong to assume that only the high-
level leadership of a state can be tried for the act of an illegal war. It is
argued that lower-level military commanders can, and always have, been
able to be tried for a disproportionate attack that takes the legality or ille-
gality of the war as a frame of reference.

Proportionality, when measured in modern warfare, contains shared
characteristics that go to the roots of their conceptual definitions. It has
been shown that proportionality under either regime contains trigger
mechanisms. Under jus ad bellum it is the engagement of a UN Charter
exception to the use of force, followed by necessity, from which propor-
tionality is to be measured. Its characteristics are measured by scale, mil-
itary targeting, geographical and time limitations, as measured against
the necessity of repelling an armed attack in jus ad bellum, or fulfilling
the requirements of a Chapter VII UN Resolution. These characteristics
have a relationship with its jus in bello counterpart and as such, must act
as the perimeter for Article 8(2)(b)(iv).

When the two regimes overlap and proportionality rules are running
concurrently across the same incident, IHL traditionally being under the
jurisdiction of the ICC is the area of law to which it automatically turns.
However, the Rome Statute being an international treaty means, accord-
ing to VCLT Article 31(1)(c), that those rules are to be interpreted taking
into account other areas of international law. As the ICJ famously reiter-
ated in Nuclear Weapons,‘[a] use of force that is proportionate under the
law of self-defence, must, in order to be lawful, also meet the require-
ments of the law applicable in armed conflict which comprise in particu-
lar the principles and rules of humanitarian law’.16°As Okimoto states,
the reality of war means that shared factors are taken into account be-
cause of the effects on civilian infrastructure.'%%

165 Nuclear Weapons (n23) 42
166 Okimoto (n13) 1216
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As demonstrated in Section Three, case law suggests an act considered
legal in International Humanitarian Law cannot justify jus ad bellum vio-
lations. This observes ILC draft Articles on the Responsibility of States
for International Wrongful Acts (Article 30(a)), which is demonstrated as
in DRC v Congo where it held that action taken hundreds of miles inside
the border is considered as disproportionate. Uganda would have been
obliged to cease operations, even if they were deemed proportionate in
THL.167

The substantial overlap between the two regimes leads some commen-
tators, such as Kretzmer, to argue that proportionality after the engage-
ment of a legitimate war is only concerned with jus in bello. This ignores
the obvious fact that jus ad bellum and jus in bello proportionality share
characteristics.'68 This means that proportionality under jus in bello
should not be viewed in a vacuum, as Orakhelashvili states, the laws of
armed conflict emanate from jus ad bellum principles.!6°

International Humanitarian Law flowing from jus ad bellum principles
was aptly demonstrated in the UN Secretary General’s Panel Enquiry in
to the Flotilla Incident of May 2010, when Israeli Defence Forces board-
ed six Turkish vessels, killing nine and wounding others. The panel as-
sessed proportionality in jus ad bellum, highlighting both the UN Charter
and the Caroline incident, stating once the hurdle of necessity is over-
come, use of force must not be excessive. On proportionality, it stated
that ‘[t]he principle is clear but its application in any set of particular
facts is far from simple’.170 It noted that there was an uncertain status of
Gaza in international law, but relying upon Judge Higgins Separate Opin-
ion in Palestinian Wall, held that Israel had the right to self-defence, a jus
ad bellum question, and therefore went on to assess that the naval block-
ade as proportionate to those ends. In making their assessment, they did
so from both International Humanitarian law and International Human
Rights Law principles, clearly demonstrating that proportionality in
modern warfare can only be assessed in the light of a what was consid-
ered to be a legal use of force. It rejected the Turkish argument that an
‘armed conflict’ triggering International Humanitarian Law did not exist
in Gaza, concluding that the naval blockade is proportionate and needs to
remain as such, in order to avoid similar incidents in the future.

The Panel concluded that proportionality must be enacted with pru-
dence, through assessing alternative non-violent methods at a comman-

167 (n44) 251-4

168 Kretzmer (n16)

169 Alexander Orakhelashvili, Overlap and Convergence: the Interaction
Between Jus ad bellum and Jus in bello, Journal of Conflict and Security
Law, 2007, 164

170 Report of the Secretary General’s Panel of Inquiry on the 31 May 2010
Flotilla Incident, September 2011, appendix I, 42
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der’s disposal, such as warnings given and the principle of distinction
observed. The military advantage of the attack, it stated must be weight-
ed against collateral casualties and if excessive, then considered illegal.
171 This view on how proportionality in jus in bello is to be framed within
jus ad bellum perimeters is welcomed, which demonstrates an under-
standing of how the doctrines have developed. The implication for the
proportionality element across both regimes is clear, that in order to
make an assessment on excessive use of force against the military advan-
tage, it must do so, from the perspective of whether that use of force is
legitimate under the rules of jus ad bellum.

This is not to conflate the procedural aspects in the fields of applica-
tion of the two regimes, but rather due to the shared characteristics, that
jus ad bellum proportionality be used as a framework for assessing Arti-
cle 8(2)(b)(iv). The legality of the war itself defines its parameters and as
such the ICC have within its jurisdiction the capability to rule on the
prohibition of the use of force, when assessing the military commanders
decision to attack. Modern warfare now dictates that any attacks pursued
towards the military advantage, should always contribute towards either
the stated aim of the Security Council Resolution or, the repelling of a
legitimate armed attack under Article 51. Any action taken outside of
those stated aims is disproportionate.
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