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Sleep and the Law

Alice M. Gregory,' Juan J Madrid-Valero,?
Ciara Bird®

In this letter, we flag the importance of sleep for human be-
haviour. Sleep is essential for human functioning yet historically
has been relatively neglected in various areas of psychological
research such as that focusing on psychopathology (e.g., Greg-
ory & Sadeh, 2016). Here we note empirical data and legal cases
and considerations which emphasise the potential importance of
further considering sleep in the context of the legal system. We
argue for the need to conduct additional high-quality systematic
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research in this area, as well as the importance of interdiscipli-
nary collaborations to contribute to a more comprehensive un-
derstanding of human behaviour within the legal system and to
maximise the impact of this work.

Sleep has many functions including supporting emotional reg-
ulation (Palmer & Alfano, 2017) as well as memory and cogni-
tion (Girardeau & Lopes-Dos-Santos, 2021). Consequentially,
missing out on sleep can result in poorer emotional regulation as
well as have a negative impact on cognitive functions including
attention and decision-making. It follows that sleep deprivation
could play a role in certain crimes, including those committed in
the context of emotional outbursts (‘provocation’) or due to sig-
nificant failures (e.g., falling asleep at the wheel or making seri-
ous errors at work).

Sleep quality and disorders also need to be considered in this
context, with untreated or undisclosed narcolepsy or sleep apnea
examples of disorders which could lead to falling asleep with
serious consequences and legal ramifications, potentially adding
a new dimension to legal proceedings. Indeed, undiagnosed se-
vere sleep apnea was flagged as a possible contributor to the
high-profile Long Island Rail Road Collision in 2017 in which
108 people were injured (NTSB, 2017). More generally, un-
treated sleep apnea is a risk factor for other outcomes, such as
car accidents (Tregear et al., 2009).

Such findings highlight the legal obligations of those with cer-
tain sleep disorders. While patients may legally be able to refuse
treatment for a sleep disorder, they do not have a right to ignore
risks to others caused by this decision (see Brown, 2022). The
employer also holds legal obligations linked to their employees’
sleep — and may hold vicarious liability for sleep-related acci-
dents occurring during work hours. In industries where safety is
paramount (e.g., for doctors, pilots etc.) there may also be regu-
lation restricting work hours and reducing tiredness (Brown,
2022). Where a sleep disorder qualifies as a disability this will
have implications for reasonable adjustments required by law.
Working conditions (e.g., shift work) which are deemed to cause
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harm (e.g., cancer) may result in compensation claims (Erren et
al., 2009).

Beyond employment law, early school start times, often con-
sidered to be out of sync with the internal timing of young people
with consequential implications for accidents and missed poten-
tial, could hold implications for education law. What is more, if
sleep is considered a fundamental human right, legal implica-
tions for housing, homelessness and detention could follow.
Governments and local authorities might also want to consider
promoting sleep quality via policies and public campaigns.

As well as potential legal implications of the sleep disorders
narcolepsy and sleep apnea, other sleep disorders have also been
flagged in the legal context. These include sexomnia, which in-
volves sexual behaviours related to sleep and may occur during
a confusional arousal or in the context of sleep-walking (Amer-
ican Academy of Sleep Medicine, 2023). This sleep disorder has
led to sexual assaults (Dubessy et al., 2017) and been presented
as a defence against allegations of rape with a recent case being
dismissed because it was deemed possible that the alleged victim
could have experienced an episode of sexomnia, something she
strongly contested (Ailes, 2022). Sleep-walking and confusional
arousals have also been considered in defence against accusa-
tions of violent crimes (Ebrahim & Fenwick, 2008; Ingravallo et
al., 2014).

In addition to the relevance of sleep-related variables to crimes
committed and the potential defence (which could potentially be
used to argue diminished capacity, lack of intent or involuntary
behaviour), the sleep of others involved in the legal system may
be worthy of further consideration. Given associations between
sleep and memory, the quality and accuracy of an eyewitness
testimony may vary as a function of the way a witness has slept
prior to the event on which they are reporting; or whether state-
ments are taken before or after periods of sleep. Some data sup-
port a role for sleep, and one report found that self-reported sleep
quality prior to witnessing a mock crime, predicted the accuracy
for which certain details were reported (Carlson et al., 2023).
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This chimes well with previous work showing that poorer self-
reported sleep quality and greater sleepiness were associated
with poorer accuracy in reporting the peripheral details of a
crime (Thorley, 2013). Other reports have examined the role of
sleep deprivation for false memories, finding that the former
could increase the latter under certain conditions but not others
(Frenda et al., 2014). Null findings have also been reported, and
one study found no support for the idea that sleeping after wit-
nessing a crime and before assessing a line-up improved eyewit-
ness identification (Morgan et al., 2019). These mixed results for
different sleep variables suggest that further empirical study,
systematic reviews and meta-analyses may help to establish the
full significance, magnitude, and the way in which sleep could
be relevant to eyewitness testimony.

Decision-making within the legal context may also be im-
pacted significantly by sleep/circadian factors. One striking re-
port found that judges in the US handed out sentences on the
Monday following the shift to daylight savings (which is often
accompanied by missing out on sleep) that were 5% longer when
compared to other Mondays (Cho et al., 2017). It is however
noteworthy that a further consideration of these data suggested
that modelling decisions impacted these results and that there-
fore this effect (if it exists) may be smaller than first considered
(Spamann, 2018).

While the full extent of the importance of sleep for different
aspects of the legal system is currently unclear, research and re-
ports to date suggests that it might be fruitful to further consider
this line of enquiry. It is beyond the aims of the authors (who
have written this piece in our roles as sleep researchers and psy-
chologists) to make suggestions about the way in which this in-
formation (if found to be robust) should be incorporated into le-
gal recommendations and considerations — and it is and only
with interdisciplinary collaborative research and discussion that
this will become clearer. At the very least, further research
should be conducted to examine robust effect sizes and legal ex-
perts should be aware of the role of sleep on human behaviour
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per se to decide if and how this needs to be further considered in
a legal context.

Conflicts of interests

Alice Gregory is an advisor for a project initially sponsored by
Johnson’s Baby. She is a consultant for Perrigo (2021+). She
receives royalties for two books, Nodding Off (Bloomsbury
Sigma, 2018) and The Sleepy Pebble (Flying Eye, 2019) and a
sleep gift (The Gift of Sleep, Lawrence King Publishers, 2023).
She was previously a CEO of Sleep Universal LTD (2022). She
is a regular contributor to BBC Focus Magazine and has contrib-
uted to other outlets (such as The Conversation, The Guardian
and Balance Magazine). She occasionally receives sample prod-
ucts related to sleep (e.g., blue light blocking glasses) and has
given a paid talk to a business (/nvestec). She is a specialist sub-
ject editor at JCPP (sleep) for which she receives a small hono-
rarium. She has contributed a paid article to Neurodiem.

References

Ailes, E. (2022). Claims I had sexsomnia destroyed my rape
case. BBC. Retrieved 19-1-2024 from
https://www.bbc.com/news/uk-63116989.

American Academy of Sleep Medicine. (2023). International
Classification of Sleep Disorders (3rd text revision ed.). Ameri-
can Academy of Sleep Medicine.

Brown, D. B. (2022). Legal obligations of persons who have
sleep disorders or who treat or hire them In M. H. Kryger, T.
Roth, & C. A. Goldstein (Eds.), Priciples and Practice of Sleep
Medicine (7th ed.). Elsevier.

Carlson, M., Carlson, C., & Fitzsimmons, C. (2023). The
sleepy eyewitness: Self-reported sleep predicts eyewitness
memory. J App Res Mem and Cog, 12(4), 513-530.

5


https://www.bbc.com/news/uk-63116989

Cho, K., Barnes, C. M., & Guanara, C. L. (2017). Sleepy Pun-
ishers Are Harsh Punishers. Psychol Sci, 28(2), 242-247.
https://doi.org/10.1177/0956797616678437

Dubessy, A. L., Leu-Semenescu, S., Attali, V., Maranci, J. B.,
& Arnulf, 1. (2017). Sexsomnia: A Specialized Non-REM Para-
somnia? Sleep, 40(2). https://doi.org/10.1093/sleep/zsw043

Ebrahim, 1. O., & Fenwick, P. (2008). Sleep-related automa-
tism and the law. Med Sci Law, 482), 124-136.
https://doi.org/10.1258/rsmmsl.48.2.124

Erren, T. C., Falaturi, P., Morfeld, P., & Reiter, R. J. (2009).
Shift work and cancer: risk, compensation, challenges. BMJ,
339, b3430. https://doi.org/10.1136/bmj.b3430

Frenda, S. J., Patihis, L., Loftus, E. F., Lewis, H. C., & Fenn,
K. M. (2014). Sleep deprivation and false memories. Psychol
Sci, 25(9), 1674-1681.
https://doi.org/10.1177/0956797614534694

Girardeau, G., & Lopes-Dos-Santos, V. (2021). Brain neural
patterns and the memory function of sleep. Science, 374(6567),
560-564. https://doi.org/10.1126/science.abi8370

Gregory, A. M., & Sadeh, A. (2016). Annual Research Re-
view: Sleep problems in childhood psychiatric disorders--a re-
view of the latest science. J Child Psychol Psychiatry, 57(3),
296-317. https://doi.org/10.1111/jcpp.12469

Ingravallo, F., Poli, F., Gilmore, E. V., Pizza, F., Vignatelli,
L., Schenck, C. H., & Plazzi, G. (2014). Sleep-related violence
and sexual behavior in sleep: a systematic review of medical-
legal case reports. J Clin Sleep Med, 10(8), 927-935.
https://doi.org/10.5664/jcsm.3976

Morgan, D. P., Tamminen, J., Seale-Carlisle, T. M., &
Mickes, L. (2019). The impact of sleep on eyewitness identifi-
cations. R Soc Open Sci, 6(12), 170501.
https://doi.org/10.1098/rs0s.170501

NTSB. (2017). Derailment of Long Island Railroad passenger
train in  Brooklyn, NY. Retrieved 19-1-2024 from
https://www.ntsb.gov/investiga-
tions/Pages/DCA17FR002.aspx.

6


https://doi.org/10.1177/0956797616678437
https://doi.org/10.1093/sleep/zsw043
https://doi.org/10.1258/rsmmsl.48.2.124
https://doi.org/10.1136/bmj.b3430
https://doi.org/10.1177/0956797614534694
https://doi.org/10.1126/science.abi8370
https://doi.org/10.1111/jcpp.12469
https://doi.org/10.5664/jcsm.3976
https://doi.org/10.1098/rsos.170501
https://www.ntsb.gov/investigations/Pages/DCA17FR002.aspx
https://www.ntsb.gov/investigations/Pages/DCA17FR002.aspx

Sleep and the Law

Palmer, C. A., & Alfano, C. A. (2017). Sleep and emotion reg-
ulation: An organizing, integrative review. Sleep Med Rev, 31,
6-16. https://doi.org/10.1016/j.smrv.2015.12.006

Spamann, H. (2018). Are Sleepy Punishers Really Harsh Pun-
ishers? Comment on Cho, Barnes, and Guanara (2017). Psychol
Sci, 29(6), 1006-10009.
https://doi.org/10.1177/0956797617720239

Thorley, C. (2013). The Effects of Recent Sleep Duration,
Sleep Quality, and Current Sleepiness on Eyewitness Memory
[Article]. Applied Cognitive Psychology, 27(5), 690-695.
https://doi.org/10.1002/acp.2938

Tregear, S., Reston, J., Schoelles, K., & Phillips, B. (2009).
Obstructive sleep apnea and risk of motor vehicle crash: system-
atic review and meta-analysis. J Clin Sleep Med, 5(6), 573-581.


https://doi.org/10.1016/j.smrv.2015.12.006
https://doi.org/10.1177/0956797617720239
https://doi.org/10.1002/acp.2938

